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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Officer : Sri K.K. Pathak,  
      Judicial Magistrate, 1st Class, 
      Tezpur.  

Sessions Case No.  26 of 2013 

                     U/s.376/302/201 of  IPC. 

 

State 

-Vs- 

 
       1.   Md. Ashraful Islam alias Chaital 

  S/o Lt. Abdul Jalil 
             Vill : Palash Basti 

  Under Dhekiajuli  P.S., Sonitpur. 
 

Advocates appeared:- 

 For the State  :    Smti R. Chakravarti, Ld. Addl. P.P. 

For the accused :    Smti M. Bhagawati, Ld. Advocate. 

 

Date of evidence :    20-11-13,2-9-14,19-2-15,24-6-15,6-10-15, 
        22-12-15,20-4-16,20-2-17.  

Date of argument :    11-5-2017, 5-6-2017.  

Date of Judgment :     5-6-2017. 

 

JUDGEMENT  

1.                  Brief history of the prosecution case is that on 14-10-2012 

at about 4 p.m. Abdul Jalil took victim/deceased, aged 12 years, niece 
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of the informant Ijul Islam, for fishing inducing her. The family member 

of the deceased searched for her and found her dead body in the 

paddy field. It is further alleged that Md. Ashraful Islam forcefully 

committed rape on her and killed her by pressing her neck. 

2.                    An FIR to that effect was filed by the informant Md. Ijul 

Islam before   Dhekiajuli  P.S. which was registered as Dhekiajuli P.S. 

case No. 408/12  U/s.376/ 302/201 of  IPC. 

3.                    After investigation, the investigating agency has 

submitted charge-sheet against accused Md. Ashraful Islam U/s.376/ 

302/201 of  IPC.  

4.                   On appearance of the accused person, the copy was 

furnished to him and the case was committed to the court of Sessions 

as per Sections 209 Cr.P.C, by Sri K.K. Pathak, Ld. Judicial Magistrate, 

1st Class, Tezpur  and thereafter this case is transferred to this Court 

for trial.  

5.                  After going through the materials on record, including the 

report U/s 173 Cr.P.C and after hearing both sides, my ld. predecessor 

was pleased to frame charge U/s. 376/302/201 of IPC against the 

accused person. The contents of the charges were read over and 

explained to the accused person to which he pleaded not guilty and 

claimed to be tried.  

6.                 During trial, prosecution has examined as many as 

12(twelve) witnesses in the form of-  

   PW-1 Md. Ijul Islam  
   PW-2 Mustt Mushihada Begum  
   PW-3  Md. Zakir Hussain 
   PW-4 Md. Tafazul Islam 
   PW-5 Sri Gazi Pradhan  
   PW6  Md. Fakaruddin 
   PW-7 Md. Nur Islam 
   PW-8 Miss Ashma Khatun 
   PW-9 Sri Manu Pradhan 
   P.W.10 Md. Nurjamal Ahmed 
   P.W.11 Dr. Dibakar Saikia 

     P.W.12 Md. Sahabuddin Ahmed  

Prosecution has also exhibited some documents in the form of Ext.1 to 

Ext.9.  Prosecution evidence was closed. Statement of the accused                     

person recorded U/s 313 Cr.P.C The accused person denied the 



                                                                                               Sessions Case No. 26  of  2013 
                                                                                                        G.R Case No 2500 of 12 

3 
 

allegation in toto and declined to adduce evidence in defence. Heard 

argument of both side.  

 

7. POINTS FOR DETERMINATION:- 

(1)  Whether the accused person, on 14-10-12 at about 4 p.m., at 

Palash Basti under Dhekiajuli PS, committed rape on the 

victim/deceased and thereby committed an offence punishable U/s.376 

of IPC. 

(2) Whether the accused person, on the same date, time and place,  

committed murder by intentionally causing death of victim/deceased 

after committing rape and thereby committed an offence punishable 

under section 302  IPC within.    

(3) Whether the accused person, on the same date, time and place,  

knowing or having reason to believe that offence of murder of said 

victim/deceased punishable with death or imprisonment for life, has 

been committed did cause throw the dead body to the paddy field to 

disappear the evidence with the intention of screening the offender 

from legal punishment and thereby committed an offence punishable 

under section 201  IPC within the cognizance of this Court. 

  

EVIDENCE 

8.                    P.W.1 Md. Ijul Islam, the informant, in his evidence stated 

that the occurrence took place on 14-10-12 after about 4 p.m. When 

he returned from town, he came to know that his niece 

victim/deceased, aged 12 years, had gone for fishing and did not 

return. They started searching for her. At about 7/7:30 p.m. the 

accused showed them that his niece was lying dead in the paddy field. 

They brought her home. He informed police over telephone and police 

came immediately. On the next day he filed FIR. He has proved the FIR 

as Ext.1 wherein Ext.1(1) is his signature. Police seized one blue colour 

jangia pant and white colour ganji from her body. He has also proved 

the seizure list as Ext.2 wherein Ext.2(1) is his signature. Police also 

seized one old plastic bag vide Ext.3 and one old lady bicycle vide Ext.4 

wherein Ext.3(1) and Ext.4(1) are his signatures. On the next day 

inquest was prepared by the Circle Officer, Dhekiajuli. Ext.5 is the 
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inquest report wherein Ext.5(1) is his signature. This witness further 

stated that the accused took his niece along with another girl Ashma 

but Ashma was sent back by the accused after abusing her and the 

victim/deceased was kept by him. 

9.                       In cross examination he has stated that when they were 

searching, three persons were there and among them the accused 

went forward and showed the dead body. The other two persons were 

his nephew Zakir Hussain and son-in-law Fakaruddin.  He further stated 

in his cross examination that he did not state before police  that  

Ashraful had shown the body of his niece in the paddy field. The seized 

articles were brought by police from the paddy field and he saw those 

articles in the police station.  He further stated that the victim girl was 

wearing a half ganji and a jangia at the time of recovery but he does 

not remember the colour of the ganji and jangia. He denied the 

defence suggestion that he filed the case against the accused only for 

previous revenge.  

10.                        PW2 Mustt Mushihada Begum in her evidence stated 

that the victim/deceased was her eldest daughter. The occurrence took 

place on 14-10-2012 at about 4:30 p.m. On that day her daughter had 

gone to catch fish in the paddy field along with one Ashma. After 

sometime Ashma came back but her daughter did not return upto 6 

p.m. Her husband came back home from market and asked her about 

the victim/deceased. Then she sent her younger daughter Toslirna to 

search for the victim/deceased in the paddy field but she came back 

and told her that the victim/deceased was not found. Then they started 

searching along with the accused Ashraful Islam, Zakir Hussain, Noor 

Islam, Fakaruddin and many others. Ashraful went and showed the 

body of the victim/deceased in the paddy field. She further stated that 

accused Ashraful committed rape on her. When the pant of her 

deceased daughter was opened, they saw mark of injury on her private 

parts and on her neck. On being asked, Ashma stated that accused 

Ashraful had told her to go away by scolding her.  

11.                          In her cross examination she has stated that she 

cannot remember whether she has stated before police or not that the 

dead body of his daughter was recovered on being shown by accused 
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Ashraful. She further stated that there is a house of one Manu Pradhan 

near the paddy field.  The cycle was recovered from the house of Manu 

Pradhan on being shown by Ashraful. She denied the defence 

suggestion that as they had land dispute with Ashraful, her brother-in-

law had filed this false case.  

12.                         PW3 Md. Zakir Hussain in his evidence stated that  on 

14-10-12 at about 3:30 p.m. the victim/deceased went to paddy field 

for fishing. As the victim/deceased did not return till dusk, he went in 

search of her alone but he did not find. Accused Ashraful Islam met 

him on the road and stated that he would accompany him in search of 

the victim. When he asked the accused where the victim/deceased had 

kept the bicycle, the accused replied that the cycle was kept in the 

house of Mano Pradhan. Then the accused took the bicycle from the 

house of Mano Pradhan and kept in the house of the victim/deceased 

and again came back in search of the victim/deceased. Fakaruddin also 

accompanied him in search of the victim. When they were returning, 

accused Ashraful showed the victim/deceased in the paddy field. The 

victim/deceased was lying dead. After showing the victim/deceased the 

accused immediately left the place. Hearing his cry Nur Jamal came 

and took the dead body of the victim/deceased to her residence. Police 

was informed. Police came and sent the dead body for post mortem 

examination. He further stated that when he was in the police station, 

the accused confessed before police that he had committed murder of 

the victim/deceased.  

13.                            In his cross examination he has stated that on the 

date of occurrence the victim/deceased went for fishing alone. He 

further stated that when the dead body was taken to the house, apart 

from Ashraful, Fakaruddin and Nurjamal about 10/15 persons had 

come. He further stated that after taking the dead body to house, his 

uncle informed police. He denied the defence suggestion that when he 

was in the police station, the accused did not confess before police that 

he had committed murder of the victim/deceased. He further denied 

the defence suggestion that as he has misunderstanding with accused 

Ashraful, so he has deposed implicating the accused in this case.  
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14.                          PW4 Tafazul Islam in his evidence stated that 

deceased victim/deceased was his daughter. On 14-10-12 at about 4 

p.m. he came back from Dhekiajuli market and called his daughter the 

victim/deceased but did not find her. Then he sent her daughter 

Taslima Khatun  to search the victim/deceased but reported that she 

did not find her. His niece Varjina Khatun informed him that the 

victim/deceased went towards the filed on her bicycle. Then 

Fakaruddin, Jakir Hussain and accused Ashraful went in search of the 

victim/deceased and accused Ashraful showed the dead body of his 

daughter, the victim/deceased in the paddy field. Later on he also went 

to the place of occurrence. Nurjamal and his brother took the dead 

body to his house. He further stated that he suspected that the accused 

had killed his daughter. On being produced the bicycle by accused 

Ashraful from the house of Mano Pradhan, police seized the same. He 

has proved the seizure list as Ext.4 wherein Ext.4(2) is his signature. 

Police given the bicycle in his zimma.  

15.                     In his cross examination stated that Jakir came to his 

house and Jakir and Fakaruddin called Ashraful to search the victim. He 

further stated that he met Nurjamal on the road while he was taking 

the dead body.  He further stated that police seized the bicycle of the 

victim/deceased from his house. He further stated that as Ashraful 

purchased grocery articles in the morning, so he suspected the 

accused.   

16.                    PW5 Gaji Pradhan in his evidence stated that  on 14-10-

12 at about  3 p.m. he went near the ’bil’ to answer the call of nature 

and also called her daughter Swapna Pradhan and grand-daughter who 

went for fishing in the ‘bil’. At that time he saw the victim/deceased 

and Ashraful were fishing in the said ‘bil’.  At about 6 p.m. he heard 

that someone had killed the victim/deceased. The dead body of the 

victim/deceased was lying in the paddy field. He went to the police 

station and when police seized the bicycle of the victim/deceased, 

which was in the house of Manu Pradhan, he put signature on the 

seizure list.  

17.                     In his cross examination he has stated that he cannot say 

how the victim/deceased died.  
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18.                       PW6 Fakaruddin in his evidence stated that the 

occurrence took place on 14-10-12. The victim/deceased went for 

fishing in the paddy field  but she did not return till dusk.  Then he 

went in search of the victim/deceased alone. He met Jakir Hussain and 

Ashraful on the road and also took them along with him. When they 

were searching the victim/deceased in the paddy field, accused 

Ashraful told them that the dead body of the victim/deceased was lying 

and then he along with Jakir went there and saw the victim/deceased 

lying with her face down to earth. Then Nurjamal came and took the 

dead body. He came to know from people that the accused along with  

victim/deceased went for fishing in the ‘bil’ and they suspected that the 

accused had killed the victim/deceased.  

19.                        In his cross examination he has stated that as accused 

Ashraful had a torch light in his hand, so we asked him to go ahead of 

us. He further stated that the villagers suspected that the accused 

Ashraful had killed the victim/deceased. He further stated that Gaji 

Pradhan told him that accused Ashraful and the victim/deceased went 

for fishing.  

20.                        PW7 Md. Nur Islam in his evidence stated that the 

occurrence took place about 2 ½ years back. He came to know that the 

victim/deceased was missing when she went for fishing. Father of the 

deceased, Jakir and other people went in search of the deceased.  

When the dead body was taken from paddy field he went there. Police 

came and seized some articles. He has proved the seizure lists as Ext.2 

and Ext.3  wherein Ext.2(1) and Ext.3(2) are  his signatures.  

21.                       In his cross examination he has stated that he put his 

signature on the seizure list as village head but he did not see what 

articles were seized by police. He further stated that he cannot say how 

the victim/deceased died. 

22.                       PW 8 Miss Ahsma Khatun  in her evidence stated that 

about three years back at about 3:30 p.m. she along with the 

victim/deceased went to catch fish in the Palashbasti field in a bicycle. 

They kept their bicycle in the house of a person and went on foot and 

then they met accused Ashraful. Accused Ashraful scolded her and 

asked her to go back to her house. Accordingly she came back to her 
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house but the victim/deceased did not come back. She was killed by 

someone.  The dead body of the victim/deceased was taken from the 

field where they went for fishing.  

23.                        In cross examination she has stated that while they 

were proceeding after keeping the bicycle in the house of an Adivasi 

person they met Ashraful who was returning after fishing. Ashraful 

asked her to go back as she is a little child and she cannot say, 

thereafter, in which direction, Ashraful and the deceased went away. 

She further stated that she cannot say how the deceased died.  

24.                      PW9 Mano Pradhan in his evidence stated that about 

three years back the deceased and a little child came to his house and 

kept their bicycle and then went for catching fish. He saw them. At 

about 6 p.m. mother of the deceased went crying towards the field 

stating that the deceased had not returned from the field. When the 

dead body of the victim/deceased was taken from the field, he met on 

the road and he also saw scratch like nail in the neck and chest of the 

victim/deceased.  He came to know that the accused committed 

murder of the victim/deceased.  

25.                       In cross examination he has stated that he did not state 

before police that accused Ashraful had committed murder. He further 

stated that he cannot say how the deceased died.  

26.                       PW10 Md. Nurjamal Ahmed in his evidence stated that  

on 14-10-2012 in the evening he heard that the victim/deceased went 

for fishing in the field but she had not returned. He went in search of 

the victim/deceased  but did not find her. At that time Jakir, Fakaruddin 

and Ashraful were in search of the deceased and then Jakir called them 

and they went and found the victim/deceased lying in the paddy field. 

Then they took the dead body to her house. He came to know from 

people that accused Ashraful took the victim/deceased to the field and 

had committed murder.  

27.                       In cross examination he has stated that when he went 

to the field it was dark and he searched the deceased with the help of 

torch light.  He further stated that he cannot say how the deceased 

died.  
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28.                     PW11 Dr. Dibakar Saikia in his evidence stated that on 

15-10-2012 at 10:30 a.m. he performed post mortem on the dead body 

of the victim/deceased on police requisition of Dhekiajuli PS case 

No.408/12 and on examination found the followings :  

            Eyes and mouth closed. Rigor mortis present.  

(1) 4 brown coloured small abrasion seen in front of neck 

just superficial to the thyroid cartilage. 1 ½ cm away from the 

mid line, two in each side.  

(2) Two oval shaped mark with brown discolouration of the 

skin, observed in front of the neck and each side of the mid 

line.  

(3) Face is congested.  

(4) Brown discolouration of the face around the mouth. 

(5) Fracture of hyoid bone.   

Both lungs are congested. White coloured discharge seen 

inside the vagina. No injury detected. Vaginal swab taken and 

sent to laboratory in K.C.H., Tezpur.  

Report – no sperm seen.  

                The doctor opined that the cause of death is due to 

asphyxia as a result of throttling.  

                 He has proved the post mortem report as Ext.6 wherein 

Ext.6(1) is his signature  and Ext.6(2) is the signature of Joint Director 

which he knows.    

29.       In cross examination he has stated that he has not 

specifically mentioned in his report that there was sign of sexual 

intercourse. The white discharge may be as a result of sexual 

intercourse or for any other reason. He further stated that from the 

impression of the finger on the neck it was found that the cause of 

death was due to asphyxia due to throttling.   

30.      PW12 Md. Sahabuddin Ahmed, S.I. of Police, in his evidence 

stated that he has conducted various stages of investigation and after 

completion of investigation he submitted charge sheet against accused 

Ashraful Islam U/s.376/302/201 of IPC. He has proved the seizure list 
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in respect of  seizure of one blue colour under wear and one white 

colour ganji, seizure list in respect of one plastic bag, seizure of one old 

ladies bicycle,   dead body challan, sketch map, and charge sheet  as 

Ext.2, Ext.3, Ext.4, Ext.7, Ext.8 and Ext.10 respectively wherein 

Ext.2(3),  Ext.3(3), Ext.4(3), Ext.7(1), Ext.8(1)  and Ext.10(1) are his 

signatures. He has also proved the inquest report as Ext.5 wherein 

Ext.5(2) is the signature of Mr. N.K. Sikaria, Executive Magistrate. He 

has also proved the ejahar as Ext.1 and  the extract copy of GDE 

No.440 dated 14-10-12 as Ext.9  wherein Ext.1(1) and Ext.9(1) are the 

signature of Ananta Das, O/C, Dhekiajuli PS. 

31.                           In cross examination he has stated that telephonic 

information was received at about 8:40 p.m. and he  went to the P.O. 

at about 8:42 p.m.   The GDE no. is written as 452. He has further 

stated that from near the dead body he has not recovered any article 

and he has also not seized mud from the place where the dead body 

was lying. Later on he has  stated that he recovered one plastic bag 

near the dead body.  He has further stated that he has not ascertained 

the ownership of the bag and he has  also not examined any witnesses 

to ascertain the ownership of the bag. He has also not sent the under 

wear and the ganji for FSL examination. He has not mentioned in the 

seizure list whether the under wear and the ganji were stained with any 

material.  He denied the defence suggestion that he has falsely stated 

that the dead body was recovered by the villagers on being shown by 

accused Ashraful.   

 

                          ARGUMENT 

 

32.                         Ld. Addl.P.P.  for the prosecution, during argument, 

has argued that this case is well established in the principle of last seen 

theory. She has stated that the witnesses have seen the accused with 

the deceased/victim prior to recovery of her dead body. She has also 

submitted that the accused had ill-motive and as such he has drove 

away the PW8 while the PW8 accompanied the victim for the purpose 

of fishing. Ld. Addl.P.P. has also submitted that the dead body of the 

victim/deceased was recovered as led by the accused. In view of the 
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above position, ld. addl.P.P. has prayed to convict the accused and 

punish him as per law.  

33.                 On the other hand, ld. defence counsel has submitted that 

the prosecution has totally failed to prove the case against the accused 

person beyond all reasonable doubt. She has submitted that this is a 

case of purely on substantial evidence. She has submitted that as per 

evidence of doctor, there is no sign of rape and as such the charge 

U/s.376 of IPC is baseless. So, far as the other charges are concerned, 

she has submitted that recovery of the dead body was not as per 

leading of the accused rather it was recovered by a group of persons 

and the accused was only one among the group. She has further 

submitted that mere seeing the accused in the ‘bil’ cannot be a basis 

for conviction unless other circumstances corroborates the facts and 

unless there is evidence that there is no scope or anybody to have 

assess the victim till the time of her death. Ld. defence counsel in 

support of her submission has relied upon the decisions of Hon’ble 

Gauhati High Court in Ramesh Rongpi @ Rahang vs. State of 

Assam in (2010)1 G.L.R. 599 wherein it was held that suspicion 

however grave, cannot be a substitute for a proof.  

34.                 Ld. defence counsel also relied on a decision of Hon’ble 

Supreme Court in Vijay Thakur vs. State of Himachal Pradesh 

reported in (2014) 14 SCC 609 wherein it was held that suspicion, 

however strong, cannot take the character of proof.  

35.                 Ld. defence counsel has also relied on a decision of Hon’ble 

Supreme Court reported in 2017 Cri.L.J. 1109 wherein it was held that 

principle of presumption is not applicable in so far as ofence of murder 

is concerned.  

36.                 Ld. defence counsel has further relied on a decision of 

Hon’ble Gauhati High Court in Babul Roy vs. State of Assam reported in 

G.L.R. (2010) 2 wherein it was held that motive assumes greater 

importance in a case of circumstantial evidence.  It was also held in the 

said decision  that if two views are possible on the evidence adduced in 

the case, one pointing to the guilt of the accused and the other to his 

innocence, the view which is favourable to the accused should be 

adopted.  
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37.                 So far as the last seen theory, the ld. defence counsel has 

relied on a decision of the Hon’ble Supreme Court in  Rambraksh 

alias Jalim vs. State of Chhattisgarh reported in 2016 Cri.L.J. 

2939 wherein it is held that conviction cannot be recorded in absence 

of any other links in chain of circumstantial evidence while dealing with 

last seen theory. The ld. defence counsel has also relied on a latest 

decision of Hon’ble Supreme Court  passed in Anjan Kumar 

Sarmah vs. State of Assam reported in Crl. Appeal  560 of 2014 

passed on 23-5-2017 wherein it was held that last seeing together 

along with an absence of satisfactory explanation are not sufficient for 

convicting the accused if other circumstances leading to the only 

hypothesis of guilt of the accused not proved. 

 

DISCUSSION, DECISION AND REASONS FOR DECISION 

 

38.      Let me appreciate the available evidence on record to decide the 

point No.8 (1)(2) and (3). From the evidence on record it is seen that 

this is  purely a case of  circumstantial evidence as nobody has seen 

the committing of crime. So far as offence U/s.376 of IPC is concerned, 

the only evidence put forward by the prosecution is PW11, the doctor 

who had conducted the post mortem examination and has opined that 

the death is due to asphyxia as a result of throttling. In his report he 

has stated that he has stated that he has not seen any sperm rather 

during cross examination he has stated that he has not specifically 

mention din his report that there was sign of sexual intercourse. During 

cross examination he has stated that white discharge may be as a 

result of sexual intercourse or for any other reason. He has confirmed 

that from the impression of the finger on the neck it was found that the 

cause of death was due to asphyxia as a result of throttling.  From the 

report of doctor, Ext.6 no injury are also seen on the private part of the 

deceased. Hence, from the post mortem report, Ext.6 as well as from 

the oral evidence of the PW11 it can be safely concluded that rape was 

not committed upon the deceased and as such there is no material 

before the prosecution to prove the charge U/s.376 of IPC against the 

accused.  
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39.               Prosecution relied upon the following circumstances to prove 

the charges against the accused : 

(a) The deceased and the PW8 Ashma Khatun  went for 

fishing keeping the bicycle in the house of PW9 Mano 

Pradhan. 

(b) The accused met the deceased and PW8 and he sent 

back  PW8 by rebuking her.   

(c) The accused and the deceased were seen   in the ‘bil’ 

while fishing.  

(d) The accused led the recovery of the dead body in the 

field.    

(e) The dead body of the deceased was found in the 

field and the position of wearing apparels i.e ganji 

and jangia shows sexual molestation of the 

deceased.  

(f) The  deceased had not reached her house from the 

place of fishing i.e. from the ‘bil’. 

  

40.                      Now let me analysis the prosecution evidence in respect 

of the circumstances put forwarded by the prosecution. So far as 

keeping the bicycle of the deceased in the house of PW9 Mano Pradhan 

is concerned, from the evidence of  PW8 Ashma Khatun, PW9 Mano 

Pradhan and  PW5  Gaji Pradhan it reveals that PW8 Ashma Khatun 

and the deceased went for fishing keeping the bicycle in the house of 

the PW9 Mano Pradhan. PW3 Md. Zakir Hussain has also stated in his 

evidence that the accused told him that the deceased had kept her 

bicycle in the house of PW9 Mano Pradhan and the accused brought 

the said bicycle from the house of the PW9 to the house of father of 

the deceased. The above evidence of prosecution side remains 

unrebutted and as such it is proved that the deceased and PW8 Ashma 

Khatun went for fishing,  keeping the bicycle in the house of the PW9.  

41.                    PW8 Ashma Khatun has stated in her evidence that she 

and the deceased kept their bicycle in the house of a person and went 

on foot and then they met the accused Ashraful Islam who scolded her 

and asked her to go back to her house and accordingly she came back 
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but the victim/deceased did not come back. During cross examination 

she has stated that accused Ashraful Islam asked her to go back as she 

is a little child. From the above evidence of PW8, affirmed in cross 

examination,  has proved the fact that the accused asked PW8 to go 

back as she is a little girl. This much of evidence alone cannot form a 

basis of motive of the accused to molest and kill the deceased unless 

other believable evidence supports such circumstances. 

42.                      PW5 Gaji Pradhan, although, during cross examination 

has stated that he  cannot say how the victim/deceased died but in his 

examination in chief he has stated that on 14-10-12 at about 3 p.m. he 

went near the ‘bil’ to answer the call of nature and thereafter called her 

daughter Swapna Pradhan and grand-daughter who went for fishing in 

the ‘bil’ and at that time he saw the victim/deceased and the accused 

who were fishing in the said ‘bil’. The above evidence remains 

unrebutted and as such it is proved that the accused and the deceased 

were seen in the ‘bil’ while fishing on or after 3 p.m. on the date of 

occurrence.  

43.                       From the evidence of PW1 Md. Ijul Islam, PW2 Mustt. 

Mushihada Begum, PW3 Zakir Hussain, PW4  Tafajul Islam and  PW8 

Ashma Khatun it reveals that the deceased had not reached her house 

from the place of fishing i.e. from the ‘bil’. Thus, the above evidence  

remains unrebutted and prosecution has able to prove the fact that the 

victim/deceased had not reached her house  on that day from the place 

of fishing.  

44.                        Most of the prosecution witnesses are witnesses of 

depicting the circumstances of recovery of the dead body. PW1 Md. Ijul 

Islam in his evidence stated that the accused led and showed the dead 

body of the deceased lying in the paddy field but in his cross 

examination he has stated that three persons were searching the victim 

and among them the accused went forward and showed the dead body 

and other two persons were his nephew Zakir Hussain and son-in-law 

Fakaruddin. PW3 Zakir Hussain has stated in his evidence that while he 

went in search of the victim/deceased alone, he met accused Ashraful 

who accompanied him in search of the victim. He has also stated that 

PW6 Fakaruddin also accompanied them in search of the victim. When 
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they were returning, accused Ashraful showed the victim/deceased in 

the paddy field who was lying dead. He has further stated that hearing 

his cry PW10 Nur Jamal Ahmed came and took the dead body to her 

residence. PW6 Fakaruddin, the other person of the team who made 

search, has stated in his evidence that while they were searching, 

accused Ashraful Islam told them that the dead body of the victim was 

lying and then he and Zakir saw the same. Thereafter, Nur Jamal came 

and took the dead body. In his cross examination he has stated that as 

accused Ashraful had a torch light in his hand, so they asked him to go 

ahead of them. From the evidence of the PW3 and PW6 it reveals that 

although other witnesses have stated that the accused led and showed 

the dead body but at the place of recovery there were only PW3 and 

PW6 apart from the accused while the recovery of the dead body was 

made. Only after recovery of the dead body PW10 Nur Jamal came who 

had taken the dead body. The other witnesses except the PW3 and 

PW6 have seen the dead body, the position of the dead body, the 

wearing apparel etc. of the dead body only after recovery of the same 

by the PW3 and PW6 and the accused. Although, the PW3 and PW6 

have stated that during search the accused showed the dead body to 

them but the PW6 has specifically stated that as the accused was 

having a torch light with him and therefore they asked him to go ahead 

of them. From the evidence of the PW6 itself shows that it is not the 

accused who led them to the place of recovery but it is the PW3 and 

PW6 who had asked the accused to go ahead of them as because the 

accused was having a torch with him. It is quite natural that the 

person, going ahead of others with a torch in his hand, is having 

greater chance to see the things first. It is believable that under such 

circumstances the accused may have seen the dead body first as 

because he was having a torch with him and told the others about the 

dead body but such evidence cannot be treated as the leading to 

recovery of the dead body.  Prosecution has totally failed to establish 

that the accused made any statement that he can show the dead body 

and the accused led the persons and showed the dead body and as 

such I am of the considered opinion that the dead body was although 

recovered but the same was not recovered as led by the accused.  
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45.                        I have already gone through the decisions, as referred 

to above submitted  by the Ld. defence counsel and upon consideration 

of the above decisions, the law is clear that suspicion, however strong, 

cannot take the character of proof and it is the duty of the prosecution 

to prove the case beyond all reasonable doubt and to prove all the 

circumstances pointing towards the guilt of the accused.  

46.                           The Hon’ble Supreme Court while passing the 

judgment in Anjan Kumar Sarma and Ors vs. State of Assam 

(Supra) was pleased to discuss the factor to be taken into account in 

adjudication of cases of circumstantial evidence laid down by the 

Hon’ble Supreme Court in Sharad Birdhichand Sarda v. State of 

Maharashtra (1984) 4 SCC 116// 153; M.G. Agarwal v. State of 

Maharashtra AIR 1963 SC 200 //18.  

(i) The circumstances from which the conclusion of guilt is to 

be drawn should be fully established. The circumstances 

concerned ‘must’ or ‘should’ and not ‘may be’ established.  

(ii) The facts so established should be consistent only with the 

hypothesis of the guilt of the accused, that is to say, they 

should not be explainable on any other hypothesis except 

that the accused is guilty;  

(iii) The circumstances should be of a conclusive nature and 

tendency; 

(iv) They should exclude every possible hypothesis except the 

one to be prove; and  

(v) There must be a chain of evidence so complete as not to 

leave any reasonable ground for the conclusion consistent 

with the innocence of the accused and must show that in all 

human probability the act must have been done by the 

accused.  

47.                  The Hon’ble Supreme Court was also pleased to refer the 

case of Arjun Marik v. State of Bihar, 1994 Supp(2) SCC 372 that 

Supreme Court has held that even if last seen together with the 

deceased is proved but it is settled law that only circumstances of last 

seen will not complete the chain of circumstances to record the finding 
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that it is consistent only with the hypothesis of the guilt of the accused 

and, therefore, no conviction on that basis alone can be founded.  

48.                The Hon’ble Supreme Court in Bharat vs.  State of 

M.P. (2003) 3 SCC 106 held that failure of the accused to offer any 

explanation in his statement Under Section 313 of Cr.P.C.  alone was 

not sufficient to establish the charge against the accused.  

49.                   The Hon’ble Supreme Court in the said decision i.e. the 

decision of  Anjan Kumar Sarma and Ors vs. State of Assam in 

Crl. Appeal No.560 of 2014 passed on 23-5-2017, was pleased to 

hold that the circumstances of last seen together along with absence of 

satisfactory explanation are not sufficient for convicting the accused. 

50.          In the case in hand, although last seen was proved and 

there is evidence that the accused was last seen at around 3 p.m. on 

that day in the ‘bil’ wherein other people more specifically daughter and 

grand-daughter of the PW5 were present.  As the ‘bil’ is a public place 

and many other persons were fishing in the said ‘bil’ and as such in 

absence of any specific evidence it cannot be presumed that there are 

no scope for any other person to meet the deceased during the period 

from 3 p.m. to 7/7:30 p.m. i.e. till the time of recovery of the dead 

body. The only circumstances of last seen of the accused with the 

deceased at about 3 p.m. and the failure of the accused to provide 

satisfactory explanation alone cannot be a ground for conviction unless 

the prosecution prove the circumstances that in the light of the facts 

and circumstances of the case there was no possibility of any other 

person meeting or approaching the deceased at the place of incident or 

before the commission of the crime.  In the instant case, prosecution 

has failed to prove that there is no other scope of meeting the 

deceased by other persons other than the accused and as such I am of 

the considered opinion that the accused cannot be held guilty for 

commission of the offence U/s.376/302/201 of IPC.  

 

51.            In view of the above discussion, I hold that prosecution 

has failed to establish the offence U/s.376/302/201 of IPC against 

accused  Ashraful Islam  beyond all reasonable doubt.  
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O  R  D  E  R 

 

52.                       In result, accused Ashraful Islam   is acquitted from the 

charge U/s.376/302/201  of IPC and set him at liberty forthwith.  

  

53.                       Bail bonds stand cancelled. The bailor is discharged 

from his liability.  

 54.                 Seized bicycle be returned to its lawful owner and the 

other seized items be destroyed in due course.  

                               55.                      G.R. Case No. 2500 of 2012  be sent back to the Court 

of Ld. Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of this 

judgment.  

56.                    Given under the hand and seal of this Court on this 5th 

day of June, 2017.  

 

(D. Ullah) 
Additional Sessions Judge,  

           Sonitpur,Tezpur 
 

Dictated and corrected by me 

 

         ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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APPENDIX 
 

Prosecution witnesses: 
 
  PW-1 Md. Ijul Islam  
   PW-2 Mustt Mushihada Begum  
   PW-3  Md. Zakir Hussain 
   PW-4 Md. Tafazul Islam 
   PW-5 Sri Gazi Pradhan  
   PW6  Md. Fakaruddin 
   PW-7 Md. Nur Islam 
   PW-8 Miss Ashma Khatun 
   PW-9 Sri Manu Pradhan 
   P.W.10 Md. Nurjamal Ahmed 
   P.W.11 Dr. Dibakar Saikia 

     P.W.12 Md. Sahabuddin Ahmed  

 

    Prosecution Exhibits : 

            Exhibit-1….. FIR 
            Exhibit-2…   Seizure list.    
            Exhibit-3…   Seizure list.  
            Exhibit-4…… Seizure list.  

 Exhibit-5…   Inquest report.  
 Exhibit-6…   Post mortem report.  
 Exhibit-7…… Dead body challan. 
 Exhibit-8…   Sketch map.  

           Exhibit-9…   Extract copy of GDE No.440 dated 14-10-2012. 
 Exhibit-10…Charge sheet.   

 
Defence Witnesses:  
 

Nil  
Defence Exhibits:  
 

Nil 
 

 
         

    ( D. Ullah)  
Addl. Sessions Judge,      
Sonitpur,Tezpur 

 
 


